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“Nonstandard” Work Arrangementsin the Public Sector: Trendsand | ssues
Item: In the early 1990s, the Los Angeles County Counsdl created a nonprofit corporation
cdled Auxiliary Legd Services as ameans of obtaining additiondl personnd. The individuals whose
services were procured through this arrangement were not technicaly employees of the county, were
not protected by civil service laws and were not entitled to the benefits available to employees of the

county (Www.bs-s.com).

Item: In March 2001, San Diego County Board of Supervisors passed an ordinance alowing
the creation of up to 5,500 temporary positions to supplement its full-time workforce of gpproximately
18,000. Although the new Interim Temporary Worker pogition is subject to a six-month limit, thereis
no prohibition againgt serid regppointment. Compensation for these workersis lower than thet of ther
Civil Service counterparts (Center on Policy Initiatives, 2001).

Item: A group of workers who worked for the city of Sesttle for 17 years as “intermittent”
janitors were found to have been incorrectly categorized by the city as temporary workers and
improperly denied employee benefits (U.S. GAO 2000, 34).

Each item isamanifestation of developments relating to “nonstandard work arrangements’
(NSWAS) in the public sector. As employed here, the term “nonstandard” refers to any work
arrangement other than full-time, permanent work. Also counted as nonstandard are individuals whose
services are acquired viaa contractud arrangement with another organization. Examples of NSWAS
include part-time, seasond, and on-call workers, as well as temporary help agency and contract
company personndl.

Recent interest in NSWASs derives from several sources. One is the Contingent Work

Supplement (CWS) conducted biennialy between 1995 and 2001 by the Bureau of Labor Statistics
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(BLS). The CWS was conducted in February of each year as part of the monthly Current Population
Survey. The CWSisthe most extensve source of data on the extent to which NSWAs are being
employed inthe U.S.

Attention has aso been brought to NSWAs by the worker rights community. There is growing
apprehension among many in this community that a“dua labor market” isbeing created. According to
Polivka and Nardone (1989),

Dud labor market theorists divide the labor market into primary and secondary markets. The

primary market is characterized by jobs with raively high wages, good working conditions,

promotion potentia, and employment security. In contrast, the secondary market is
characterized by jobs with low pay, poor working conditions, and little advancement or job
security
Workers rights advocates are concerned @) that the secondary labor market is growing, and b) that
those participating in the secondary market are digproportionately from disadvantaged € ements of the
population, including minorities and women. BLS (2001) data show that both temporary help agency
and on-cal workers are digproportionately from these populations.

Interest in this phenomenon has aso been forthcoming from the legd community. A number of
recent court cases have centered on legd definitions of employment. Some firms have been accused of
mis- categorizing employees as independent contractors, thereby evading their reponsibilities as
employers. By labding individuas whose working conditions are in most respects the same as those of
regular employees, as contractors, employers are exempted from various costs for which they would
otherwise be obligated. Workersin such arrangements are dso denied rights such as those available

under the Family and Medica Leave Act to which they would otherwise be entitled. Perhaps the most
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wel-known case is Vizcaino v. Microsoft, where “ perma-temps’ worked in the same capacity as
regular employees over an extended period of time, but were classfied asindependent contractors by
Microsoft. The court found that Microsoft indeed misclassified these employees, who were regular
employeesin al respects except on the employer’s payroll.

Of particular interest in the public sector with regard to NSWASs is an expangon in the use of
contract employees. The Brookings Center for Public Service (2003) recently estimated the employee
equivaent of contracts entered into by the federd government at over 5.1 million, up by 700,000 in
three years. However, interest hereislessin investigating the “true size of government” (Light 1999)
than in investigating the NSWA phenomenon in the context of human resource management in the public
sector generdly. Weidentify ahost of issuesrelated to NSWAS that warrant the attention of managers,
policy makers, and academicians. First however, it is necessary to review dternative definitions of what
condtitutesaNSWA.

What Are Nonstandard Work Arrangements?

A vaiety of definitions of what have dternatively been caled, “nonstandard work
arangements” “dternative work arrangements,” or “flexible staffing arrangements’ have been offered.
In the Contingent Work Supplement (CWS) the BLS used the term “dternative work arrangements,” in
which were included independent contractors, on-call workers, temporary help agency workers, and
contract company workers. BLS defined each asfollows:

| ndependent contractors — “workers who were identified as independent contractors, independent

consultants, or free-lance workers, whether they were self-employed or wage and sdary workers.”

On-cdl workers— “workers who are called to work only as needed, athough they can be scheduled to

work for severd days or weeksin arow.”



Temporary Help Agency workers — “workers who were paid by atemporary help agency, whether or

not thelr job was temporary.”

Contract Company workers — “workers who are employed by a company that provides them or their

sarvices to others under contract and who are usually assgned to only one customer and usualy work
at the customer’ sworksite” (BLS 2001).

In her study of the “flexible staffing arrangements’ used by private sector employers, Houseman
(2001) included severd of the same categories identified by the BL S including on-call workers,
temporary help agency workers, and contract company workers but aso “short-term hires” and
“regular part-time workers.” In reviewing these and other studies of “ contingent workers,” the U.S.
Generd Accounting Office (2000) identified atotd of nine separate categories of nontraditiona work
arangements including the four identified by BLS as well as*“direct-hire temps,” “day laborers” “sdf-
employed workers,” “standard part-time workers” and “leased workers.”?

The definition of NSWAs employed by each author or group isafunction of that author’s or
group’s particular interest. The BLS initiated the Contingent Work Supplement congistent with interests
of policy makersin trends regarding the relative permanence or impermanence of work arrangementsin
the U.S. “Contingent” work is defined by the BLS as, “any job in which an individua does not have an
explicit or implicit contract for long-term employment” (Polivka 1996, 4). Many of the questions on the
BL S survey rdate to the respondent’ s expectations regarding the duration of his or her employment.
Although a separate set of questions were asked about “ dternative work arrangements,” the work
arrangements covered were those regarded as potentialy contingent. Thus aternative work

arrangements are defined by the BL S to include, “individuas whose employment is arranged through an

employment intermediary such as atemporary hdp firm, or individuals whose place, time, and quantity
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of work are potentially unpredictable’” (Polivka 1996, 7).

Houseman (2001) in contrast, was interested less in issues of job security from the worker’s
perspective than in issues of workforce flexibility from the employer’ s perspective. Her survey probed
the use by private sector firms of the “flexible saffing arrangements’ listed above. Consastent with this
focus, Houseman included regular part-time work arrangements athough such arrangements are not
cited as “dternative work arrangements’ by the BL'S consigtent with the focus of the CWS on
“contingency.”

This discusson employs a broad definition of unconventiond work arrangements consstent with
the term “nongtandard,” i.e. work arrangements other than those involving full-time, permanent jobs.
Conggtent with BLS, we have included temporary help agency and contract company personnd in our
definition of NSWAs. All the different categories identified by the GAO (2000) are considered

nonstandard, as well as seasona workerswho are not listed in that or any of the other studies.



Tablel: U.S. Workforce by Category of Worker, 1995, 1997, 1999, and 2001

February 1995

February 1997

February 1999

February 2001

Category of worker Number of Percentage of | Number of Percentage of | Number of Percentage of | Number of Percentage of
Workers Workforce Workers Workforce Workers Workforce Workers Workforce
Temporary workers ° 4,574,000 3.80 4,563,000 3.60 4,415,000 3.40 4,334,000 3.22
On-call workers and
day laborers 2,014,000 1.60 1,977,000 1.60 2,180,000 1.70 2,342,000 1.74
Contract company
workers 652,000 0.50 809,000 0.60 769,000 0.60 633,000 0.47
Independent
contractors 8,309,000 6.70 8,456,000 6.70 8,247,000 6.30 8,574,000 6.37
Part year and
seasonal 5,507,000 4.47 4,900,000 3.85 5,155,000 3.89 6,165,000 4.58
Self-employed
workers 7,256,000 5.90 6,510,000 5.10 6,280,000 4.80 6,629,000 4.93
Regular part-time
workers 16,813,000 13.60 17,290,000 13.60 17,380,000 13.20 17,902,000 13.30
Total NSWAs ° 45,125,000 36.57 44,505,000 35.05 44,426,000 33.89 46,579,000 34.61
Regular full-time
workers 83,589,000 67.80 87,135,000 68.80 92,222,000 70.10 92,877,000 69.00
Total in Workforce € 123,207,000 126,740,000 131,493,000 134,605,000

®The origind GAO table listed ‘ Agency temps and ‘ Direct hire temps separately; they are combined into one category here. For 2001, a
portion of this number is estimated using aleast-squares line fitted to previous years data

*“Totad NSWAS’ equds Part Time plus Part Y ear/Seasond plustheindividua categories of nonstandard work identified in the table

(Temporary workers, On-call workers, etc.)

¢ Percentages do not sum to totals due to rounding

Sources. Datafor years 1995, 1997, and 1999, except the category ‘Part Y ear and Seasond’, are from “Table 2: U.S. Workforce by
Category of Worker, 1995, 1997, and 1999” (GAO 2000, 15). Datafor 2001 and the category ‘Part Y ear and Seasond’ in dl years are
based on authors' calculations of CPS Contingent Work Supplement Data, 1995, 1997, 1999, and 2001.




NSWAsin the Economy asa Whole and in the Public Sector

NSWAsin the Economy asaWhole. Table 1 summarizes the findings from 1995, 1997, 1999,

and 2001 Contingent Work Supplements. Asof 2001, individuas employed in nonstandard work
arrangements account for a substantid one-third of the workforce. Regular part-time employees
account for gpproximately 13.2% of the total workforce or 38.4% of dl thosein NSWASs. The next-
largest category isthat of independent contractors at 6.42% of al workers and 18.4% of thosein
NSWAs. Sdf-employed workers represent about 4.98% of al workers and about 14.2% of thosein
NSWAs. Temporary help agency workers represent 3.8% of al workers. Over this Sx-year period,
the figures show a smdl decline in the proportion of the workforce in NSWAS.

NSWAsiin the public sector. To examine the incidence of NSWASs in the public sector requires

some adjustments to the data. Some categories of NSWAs are exclusively private-sector and hence
are excluded from our analysis;, day laborers, independent contractors, and salf-employed workers.
The CWS does permit the identification of “sector” for “direct-hiré” NSWAs viathe “class of worker”
variableincluded in the CWS. The class of worker variable identifies whether a respondent works for a
government, a private — for profit, or private — nonprafit organization. Within the government category,
it further permits a determination of whether the respondent works for afederd, sate, or loca
government entity. The categories to which the class of worker variable gpplies include on-cdll
workers, part-year and seasona workers, and regular part-time workers.

Contract company employees and temporary help agency employees often straddle the public
and private sectors. Although they are technicaly part of the private sector, to the extent that they are
working for public sector entities they become part of the public sector workforce. The “assigned job”

variable included in the CWS dlows the identification of those private sector employeesin these
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categories assgned to public sector customers.

Table2: Incidence of Direct-Hire NSWAS, Public and Nonpublic Sector, by Level of
Government, 2001

Part-Time Workers On-Call Workers Part Year/Seasonal
Workers

Percent of Number of Percent of Number of Percent of Number of

Workforce Workers Workforce Workers Workforce Workers
Federal 6.13 199,700 1.22 39,700 5.40 175,900
State 14.12 821,000 1.93 122,200 6.18 359,300
Local 14.44 839,700 4.16 437,300 3.57 375,300
Public Sector
Overall 12.90 2,526,000 3.01 599,200 4.65 910,500
Nonpublic
Sector Overall 16.24 18,679,000 1.53 1,742,800 4.56 5,254,500

Source: Authors' cdculations of CPS Merged Outgoing Rotation Group Data and Contingent Work
Supplement Data, 2001.

Table 3: Occupational Mix of Part-Time Workersin the Public Sector, 2001

Percent of Part-Time Number of
Occupation (3-digit SOC Code) Public Sector Workers
Workforce
Teachers' Aides (387) 9.94 251,100
Elementary School Teachers (156) 7.20 182,000
Secondary School Teachers (157) 4.06 102,500
Postsecondary Teachers (154) 3.73 94,200
Bus Drivers (808) 3.68 93,000
Misc. Food Preparation Occupations (444) 3.49 88,000
Child Care Workers (468) 3.17 80,000
Nursing Aides, Orderlies, Attendants (447) 2.89 73,000
Janitors and Cleaners (453) 2.75 69,500
Secretaries (313) 2.59 65,400

Source: Authors caculations of CPS Contingent Work Supplement Data, 2001.



Table4: Occupational Mix of On-Call Workersin the Public Sector, 2001

Percent of On-Call Number of
Occupation (3-digit SOC Code) Public Sector Workers
Workforce
Elementary School Teachers (156) 27.98 167,200
Secondary School Teachers (157) 14.91 89,300
Teachers' Aides (387) 2.98 18,000
Correctional Institution Officers (424) 2.57 16,000
Data Processing Equip. Repairers (525) 2.46 15,000
Police and Detectives, Public Svc. (418) 2.29 13,700
Bus Drivers (808) 2.15 13,000
Administrators and Officials, Pub. Admin. (005) 1.77 10,600
Secretaries (313) 1.73 10,400
Construction Trades, nec (599) 1.62 9,700

Source: Authors caculations of CPS Contingent Work Supplement Data, 2001 (“nec” = not
elsewhere classfied).

Table5: Occupational Mix of Part Year/Seasonal Workersin the Public Sector, 2001

Percent of Part Number of
Occupation (3-digit SOC Code) Year/Seasonal Public Workers
Sector Workforce
Elementary School Teachers (156) 6.14 56,000
Teachers' Aides (387) 5.68 52,000
Janitors and Cleaners (453) 5.50 50,000
Postsecondary Teachers (154) 4.65 43,000
Administrators and Officials, Pub. Admin. (005) 4.14 38,000
Secondary School Teachers (157) 4.08 37,000
Postal Clerks, exc. Mail Carriers (354) 3.64 33,000
Police and Detectives, Public Svc. (418) 3.06 28,000
Managers and Administrators, nec (022) 2.77 25,000
Computer Systems Analysts, Scientists (064) 2.67 24,000

Source: Authors caculations of CPS Contingent Work Supplement Data, 2001 (“nec” = not
elsewhere classfied).

Direct hire NSWASs in the public sector. We have identified two types of nonstandard work

arrangements. “direct hire” and “indirect hire’. With direct hire NSWAS, employersinteract directly
with employeesin the hiring process, such arrangementsinclude part-time, on-call, and part

year/seasonal workers. Indirect hire NSWASs involve ancther entity with which the employer interacts
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inthe hiring process. Such work arrangements include contract company and temporary agency
workers. Tables 2-5 show the incidence of public sector worker in the three “direct hire” categories of
NSWAS (regular part-time, on-call, and seasond) for the public sector as awhole, for the nonpublic
sector as awhole, and for the federd, state, and local sectors separately. Apparent from Table 2 isthat
the incidence of part-time work arrangementsis lower in the public than in the nonpublic sector. Also
goparent from the table however isthat thisislargely attributable to the limited use of part-time work
arrangements in the federd government. Asreveded in Table 3, the high proportion of part-time
workersislargely atributable to their use in education. The occupationa category with the greatest
number of part-time workersin the public sector overdl areteachers ades, followed by e ementary
and secondary school teachers.

Table 2 also reved s that the use of on-cal workersin the public sector is higher than in the
nonpublic sector with the use of workersin this category concentrated at the locd level of government.
From Table 4 it is gpparent that, asin the case of part-time workers, the occupationa groups most
highly represented in this category are those related to education. Part year and seasond workers are
those whose employment is available only during certain times of the year, or who were hired for a
specific project or to replace another worker for lessthan ayear. Table 2 indicates that thisisa
sgnificant category of NSWA in terms of the numbers of workersin such arrangements, and that the
federd and state levels of government make greater use of these arrangements than do local
governments. Table 5 shows that these workers are employed mainly in education, but dsoin

managerid pogtions and with the U.S. Postal Service.
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Table6: Incidence of Temporary Agency Workersin Public and Nonpublic Sectors, 2001

Percent of Temp. Number of
Nonpublic Sector Workers
Workforce
Public Sector Overall 0.29 57,000
Nonpublic Sector Overall 2.22 1,114,000
Total Temporary Agency Workers 2.51 1,171,000

Source: Authors' calculations of CPS Contingent Work Supplement Data, 2001.

Table7: Occupational Mix of Temporary Agency Workersin the Public Sector, 2001

Percent of Temporary Number of
Occupation (3-digit SOC Code) Agency Public Sector Workers
Workforce
Elementary School Teachers (156) 14.75 8,400
Personnel, Training and Labor Relations Specialists (027) 11.01 6,275
Truck Drivers (804) 11.00 6,275
Data Entry Keyers (385) 10.99 6,275
Secretaries (313) 7.23 4,120
Cashiers (276) 6.25 3,560
Typists (315) 5.65 3,220
Accountants and Auditors (023) 5.41 3,080
Early Childhood Teachers’ Assistants (467) 5.28 3,000
Secondary School Teachers (157) 5.15 2,935

Source: Authors' calculations of CPS Contingent Work Supplement Data, 2001 (“nec” = not
elsewhere classfied).

Indirect-hire NSWASs in the public sector. The CWS aso provides data on the extent to which

temporary help agency employees are assigned to public sector customers. Although the Supplement
aso includes information on “contract company workers” this category of workers has been defined in
away that distorts the true extent of contract company workersin the public sector. As noted above,
BL S includes as contract company workers only those, “workers who are employed by a company that
provides them or their services to others under contract and who are usudly assigned to only one
customer and usudly work at the customer’ sworksite” (BLS 2001). This definition excludes, for

example, those working for the Department of Defense at other than a DoD facility or a consultant
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working on contract for agovernment agency. In light of these omissons, we have not included this
category in our review of the use of NSWAs in the public sector.® With these variables, BLS istrying
to identify indirect- hire employment relaionships that are long-term in nature,

The CWS includes a question on “assigned job,” whereby temporary help agency workers are
asked whether “place you were assigned to work” in the week preceding the survey was “a government
agency, a private company, or a non-profit organization.” Unlike the “class of worker” variable above,
this question did not segregate government workers by federd, Sate, and local levds. Nevertheess,
some ingghtsinto the relative incidence of workers in these two categories can be gained from the data.
By categorizing those assigned to work in a government agency as“ public,” we were able to compare
the proportions of temporary help agency employees by sector (public vs. nonpublic). Daain Table 6
indicate that employers outsde the public sector make far greater use of temporary help agency
workers compared to public sector employers. The number of temporary agency workersin
government in 2001 is estimated at only 57,000. Table 7 shows the occupations in which these
workers work, and like al the other nonstandard categories detailed in Tables 3-5, many temporary
agency workers were employed in education, athough other clerica and administrative jobs appear in
thislist aswdl.

What arethe Trendsin the use of NSWAS?

Economy-wide trends. Data on most of the NSWAs are available only through the CWS and

hence only available for the years 1995, 1997, 1999, and 2001. Assummarized in Table 1 the totd
number of workersin al NSWAs decreased modestly from 1995 to 1999, with adight increase
between 1999 and 2001. As a percentage of the workforce, those in NSWASs declined from 36.6% to

34.6%.
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Longer-term datais available for two of the NSWA categories, part-time workers® and
temporary help agency personnel. Questions on part-time work are part of the regular CPS and hence
are available going back to 1968. Between 1968 and 2002, the proportion of the workforce in part-
time arrangements rose from 14 to 18 percent (Schreft and Singh 2003). Data from the Current
Economic Survey, which isasurvey of payrollsrather than individuds, show long-term growth in the
temporary help agency sector from only 0.3 percent of the workforce in 1972 to more than 2.4 by the
end of 2002. Thus, dthough in the short-term the incidence of NSWASs has remained relatively stable,
there has been long-term growth in selected categories.

One explanation for the dight decline in the incidence of NSWAs between 1995 and 2001 is
offered by Belman (2000). Belman hypothesizes, “the share of temporary jobs may shrink asan
economic expangon matures, initidly because many of them are transformed into permanent positions
and eventudly because firms begin to eiminate such jobs first before laying off members of their regular
daff on the onset of arecesson.”

BL S did not conduct the Contingent Work Survey in 2003, making it difficult to assesswhat the
trends in numbers of workersin NSWAs have been during a period of economic recesson. However,
data presented by Schreft and Singh (2003) show that there has been growth in both temporary help
agency and part-time employment during the 12-month period since the economy hit bottom in 2001.
The growth of employment in these two categories stands out in light of a substantia declinein the
number of nontemporary jobs. Schreft and Singh (2003) observe that these *judt-in-time” employment
practices (i.e. NSWAS), “give firms more flexibility in employing labor, which is especidly vauable early
inrecoveries” Thisstudy lends support to the theory that variation in the incidence of workersin

selected categories of NSWAs s countercyclical.
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Table8: Direct-Hireand Indirect-Hire NSWAs in the Public and Nonpublic Sectors, 1995, 1997, 1999, and 20012

February 1995 February 1997 February 1999 February 2001
Number of Percent of Number of Percent of Number of Percent of Number of Percent of
Workers Workforce Workers Workforce Workers Workforce Workers Workforce
Public Sector
Direct Hire NSWAs 4,086,000 21.55 3,836,000 20.66 3,955,000 20.27 4,026,200 20.56
Indirect Hire NSWAs 89,100 0.47 61,600 0.33 62,400 0.32 70,700 0.36
Total Public Sector NSWAs 4,175,100 22.02 3,897,600 20.99 4,017,400 20.59 4,096,900 20.92
Nonpublic Sector °
Direct Hire NSWAs | 20,248,000 19.80 | 20,331,000 18.80 | 20,760,000 18.54 | 22,382,800 19.46
Indirect Hire NSWAs | 20,639,300 19.42 | 20,220,700 18.69 | 19,607,600 17.51 20,021,300 17.41
Total Nonpublic NSWAs | 40,887,300 39.22 | 40,551,700 37.49 | 40,367,600 36.05 | 42,404,100 36.87
Workforce Overall
Direct Hire NSWAs | 24,334,000 19.67 | 24,167,000 19.05 | 24,715,000 18.79 26,409,000 19.62
Indirect Hire NSWAs | 20,791,000 16.90 | 20,338,000 16.00 [ 19,711,000 15.10 20,170,000 14.99
Total NSWAs | 45,125,000 36.57 | 44,505,000 35.05 | 44,426,000 33.89 | 46,579,000 34.61

@ Direct-hire NSWAs are comprised of on-call, part year/seasonal, and regular part-time workers. Indirect-hire NSWAs are comprised of
agency temporaries, contract company workers, and, for the nonpublic sector, independent contractors and the self employed.
® Nonpublic sector includes private and nonprofit sectors, as well as salf-employed incorporated and unincorporated workers

Source: Authors calculations of CPS Contingent Work Supplement Data, 1995, 1997, 1999, and 2001.
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Public sector trends. As shown in Table 8, the use of both “direct-hire’ and “indirect-hire’

NSWAs in the public sector has remained rdatively stable during the period 1995-2001, with indirect,
or third-party, hires comprisng amuch smaller proportion of total NSWAs in the public sector
compared to the nonpublic sector. Thisis expected, Snceindirect hiresinclude independent contractors
and sdf-employed workers — categories that are relevant only to the nonpublic sector.

Why Do Employers Use Nonstandard Work Arrangements?

From her survey of a nationdly-representative sample of private sector establishments,
Houseman (2001) identified a number of reasons why firms make use of NSWAs.> The most
commonly cited set of reasons had to do with saffing flexibility. For example, over 50% of the firms
surveyed use workers in one or more categories of NSWA s to accommodate “ unexpected increases in
business’ and/or to provide assistance “during pesak time hours of the day or week.” A high percentage
of firms dso use workersin NSWAs to fill vacancies until aregular employeeishired, fill in for aregular
employee who is sick or on vacation, and for specia projects.

Another set of reasons for the use of NSWAS relate to wage and benefit costs. Houseman
found that workersin NSWAs were much less likely to be offered hedth, retirement, and other benefits
than were regular, full time workers. According to Houseman (161),

Wheresas the overwheming mgority of employers offered paid vacation and holidays, paid sick

leave, pengon benefits, and hedth insurance benefits to regular full-time gaff, few of them

offered these benefits to short-term hires or on-cal workers. Less than haf of employers
offered paid vacation and holidays to at least 50% of their part-time staff, and only about athird
offered a least haf of their part-time employees paid Sck leave, pension benefits, and hedth

insurance bendfits.
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Companies employing NSWAs may save on wage costs as well as on benefit costs. Temporary, short-
term, or part-time workers are often not covered by the terms of collective bargaining agreementsin
firms with unionized workforces and hence can be paid at alower wage.

NSWAS can be employed as a means of ressting unionization. duRivage (1998, 266) identifies
as, “gapsin labor law coverage that severdly limit the protective effects of existing labor law for part-
time and contingent workers,” 1) that bargaining units often exclude workersin NSWASs, 2) [that]
collective bargaining rights are ambiguous in Situations of “joint employment” as experienced by both
temporary help agency and contract company employees® 3) [that] “ subcontracting of public sector
jobs creates a gray area between public and private employment where the legd protections associated
with ether often do not apply,” and 4) “current [abor laws are inadequate for high-turnover
workforces” A reaed issueisthat companies arelesslikely to face litigation as aresult of laying off
employees who are retained on a short-term or temporary basis than as aresult of laying off full-time
employees (Houseman 2001).

Additiond reasons for the use of NSWAs in the private sector include, 1) asameansto
“soreen” individuds for full-time employment, 2) to access workers with specid skills, and 3) to
accommodate worker requests for more flexible work schedules (Houseman 2001). Findly, Kahn
(2000, 243) references the use of temporary help agency personnd as a means of holding down
“headcount,” gating, “The corporate policy with the most sgnificant impact on temp useis head-count
restriction, a common mechanism used by central management to control costs and keep major
decisonsin their own hands...”

Rationalesfor the Use of NSWAsin thePublic Sector

Many of these same reasons apply to public sector employers. For example, Light (1999), in
17



The True Size of Government, highlights as one reason for the extensve use of contract employeesin

the federd government, the percelved palitica importance of “holding down heedcount.” Light identifies
35 separate “Head Count Ceilings, Freezes, and Thaws’ imposed by Congress between 1940 and
1997.” A primary means by which agencies can evade these requirements is through contract
personndl. According to Light, the number of contractor jobs funded by the federd government
increased by approximately 110,000 positions between 1990 and 2002.  During that same period, the
number of “federd civil servants’ declined by gpproximately 418,000 (Light 2003). In addition to the
benefits offered with regard to headcount, contract employees adlow agencies at dl levels of government
to mobilize to accomplish specid projects and/or to access personnel with skills not reedily availablein
the permanent work force.

As noted above, extensive use is made of NSWAs in the educetion sector at the state and local
levels of government. School digtricts use subgtitute teachers, who quaify as“on-cal” workers, tofill in
when regular teachers are out ill or are absent for other reasons. Public colleges and universities a the
date levd of government have increasingly relied on part-time “adjuncts’ and/or graduate ass stants for
teaching purposes. At the federd level, agencies with highly cyclicad workloads such asthe IRS, the
Forest Service, and the Nationa Park Service have a high proportion of seasona jobs. Also, part-time
and job sharing arrangements have increased as aresult of the “family-friendly workplace’ policies
promoted by the Clinton Adminigtration.

In 1978, Congress passed the “ Federa Employees Part-Time Career Employment Act of
1978." Section 2 of that law states,

“The Congressfinds that —

1) many individuas in our society possess greet productive potentia which goes unused
18



because they cannot meet the requirements of a standard workweek; and

2) part-time permanent employment—

A) provides older individuas with a graduate trandtion into retirement;

B) provides employment opportunities to handicapped individuas or others who require a

reduced workweek;

C) provides parents opportunities to baance family responghbilities with the need for additiond

income

D) benefits sudents who must finance their own education or vocationd training;

E) benefits the Government as an employer, by increasing productivity and job satisfaction,

while lowering turnover rates and aosentealam, offering management more flexibility in meeting

work requirements, and filling shortagesin various occupations...”
Pursuant to this same law, benefits for permanent, part-time federal employees are prorated based on
the number of hours worked.
Why do employees participatein NSWAS?

The question of worker rightsis centra to the discusson of NSWAs. As discussed above with
regard to the case of Vizcaino v. Microsoft, companies have been accused of utilizing NSWAs asa
means of evading legal obligationsto workers. However, CPS data show that a Sgnificant proportion
of those in NSWAs prefer these arrangements. Thisis particularly true of both independent contractors
and contract company workers. It islesstrue for on-cal and temporary help agency workers dthough
the data suggest that even many of the workersin these categories prefer their work arrangementsto
full-time, permanent employment. In the 2001 CPS survey, 49 percent of on-call workers and 44% of

temporary help agency employees stated a preference for their current arrangements over those
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associated with more traditiond jobs.

Cohany (1996, 33) points out that that NSWASs provide the “flexibility needed to balance work
with other commitments, such as family responghilities, school, and even other employment.” The BLS
found that dmost 50% of on-cal workers were enrolled in school suggesting thet this arrangement is
highly compatible with the schedules of students requiring a source of income. The federd government
has promoted job sharing as part of its Family-Friendly Workplace Program. However, data from the
Office of Personne Management shows that only a smal number of employees have taken advantage of
these opportunities®

Additiond reasons why workers might prefer NSWAs include, 1) to serve as an income
supplement, 2) to gain more diverse work experience by rotating through avariety of jobs, 3) asa
means of exploring the labor market and or aparticular job prior to making along-term commitment,
and 4) asameans for new labor-market entrants to gain job experience.

What arethe | ssues?

Theoretical 1ssues— NSWASs and the Demise of Interna Labor Markets. The expansonin

some categories of NSWASs is an dement of what Carre et d. (2000) identify as a set of long-term
changes in employment relationshipsinthe U.S. At issue is whether important features of the American
workplace throughout the post-war period associated with the concept of “internd labor markets,” are
influx. According to Doeringer and Piore (1971), these features include;
1) along-term employment relationship; 2) wages that are sheltered from market wage
fluctuations and are ingead determined by adminigtrative rulestied to job classfications and
rank; 3) upward mobility within the firm, so that wages rise with seniority and promotions; and

4) company-sponsored benefits.
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In support of the thesis that there has been an erosion of the traditional socia contract between worker
and employer, andyts point to an increase in the incidence of downsizing, subcontracting, and greater
use of contingent workers. Bernhardt and Marcotte (2000) find some evidence of adeclineinjob
gability, areduction in benefit coverage, and externdly-driven wage structures.

These studies have not generdly investigated whether these trends characterize the public
sector. Although, in many respects the federal government is the archetypd internd labor market, there
is no evidence thet fundamenta changesin the centra features of employment relationship at thet leve
areunderway. Infact, an andyss of the totd work years in executive branch agencies (excluding the
Postd Service) shows a dight decline in the use of part-time, temporary, and “intermittent” work
arrangements over the ten-year period 1989-1999.°

Although no basic shifts are in evidence to date, this may be an dement of the federd modd that
bears increased attention. Congistent with the current emphasis on increased managerid flexibility in
hiring, pay, and dismissd, would be that associated with workforce mix viaan increase in the use of
NSWAs. Thisissue has dready arisen with regard to the reemployment of annuitants on a part-time or
temporary bassin some agencies. An expanded use of annuitants as well as others for whom NSWAs
are preferable to full-time, permanent employment could help the government address the human cepitd
“crigs’ thet purportedly looms.™

Management Issues — NSWASs vs. Human Capital Approaches to Personng M anagement.

The concept of workers as “human capitd” has been promoted heavily within the federal government by
the General Accounting Office. According to the GAO (2000, 7), two principles underlie the human
capital concept, 1) “ people are assets whose va ue can be enhanced through investment,” and 2) “an

organization’s human capitd approaches must be digned to support the misson, vison for the future,
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core vaues, gods, and strategies by which the organization has defined its direction and its expectations
foritsdf...” Implicit in the idea of workers as*“capitd” is that worker performance can be enhanced
through invesmentsin training.

This et of ideas becomes problematic when gpplied to workersin NSWAs. 1t is unlikely that
organizations will invest in workers, 1) who are serving in a contract capacity or 2) whose jobs are
temporary in nature. Thus, Belous (1989) observes that, “there may be a tendency to underinvest in
human capita development. .. because employers may not be willing to make the same investmentsin
contingent workers that they would be willing to make in core workers.” An dternative may beto
adopt the “core-ring” model wherein investments are made in core workers but not ring workers. For
example, Nolen and Axel (1998) describe Hewitt- Packard' s experiment with its “ Flex-Force” project,
intended to buffer permanent employees from lay-offs. The centra ideawasto create a*“core’ staff of
permanent employees surrounded by a“ring” of workersin nonstandard arrangements. According to
Nolen and Axd (131), the FlexForce,

congsted of on-call part-timers who worked as needed but less than full-time year-round, plus

on-contract direct-hire temporaries who worked under short-term contracts renewable up to

two-years maximum.

The amilarities to segmented |abor markets are clear: the primary tier, or core, contains jobs
that, for the most part, are only available to current members of afirm. The secondary tier, or ring,
contains mostly entry-level jobs or jobs with less employer attachment, which are accessible by
individuas outsde the firm aswell as current workers holding secondary-tier jobs (Doeringer and Piore
1971; Gordon, Edwards, and Reich 1982). Reskin and Roos (1990) specify amode of the dual-

queuing process that describes how certain workers are ranked by employers and must wait to gain
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access to primary labor market occupations, and how those same workers have nearly free accessto
secondary labor market occupations. For example, some Microsoft perma-temps were hired
eventudly as regular employees, however, most were not. The prospect of obtaining regular
employment sustained many of these long-term contingent employment relationships.

Moss et d. (2000) examined four companies in the eectronics and insurance industries that
subgtantialy “decongtructed” internd labor marketsin favor of expanded use of more contingent forms
of employment. According to Moss et d, the managers interviewed a the four firms, “generdly voiced
negative opinions about the results of usang temporary workers, including lower productivity, higher
turnover, and lower morae.” Concerns about lower levels of employee commitment and a reduced
capacity to innovate led Al four firmsto recongtruct their internal labor markets, at least in part. A
conclusion is that amore contingent form of employment worked well for “routing’ functions such as
security, mail room, cal center, and back- office tasks but not for core employees.

Policy 1ssues — Displacement of Support Costs onto Government. One concern about the

growth in some categories of NSWAs such as temporary help agency employeesisthat ahigh
proportion of these workers do not receive pension or retirement benefits from their employers.
According to the 2001 Contingent Work Survey, only 13% of temporary help agency employees were
eigible for employer-provided pension plans (BLS 2001). These benefits were available to only 37%
of on-cdl employees. A concern identified by the GAO (2000) is that such workerswill turn to “needs
based” programs such as Supplementa Security Income and Medicaid to address their hedth and
retirement needs. The GAO (p. 9) observes that, “to the extent that this occurs, costs formerly borne

by employers and employees may be shifted to federad and state public assstance budgets.”

Policy Issue— Living Wege. Many municipaities that rely on contract workers have been
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confronted in recent years by an effort to ensure that such workers earn a“living wage.” Living wage
ordinances that have been passed by a number of municipditiesin recent years require that those
working on public contracts be paid a higher wage than is otherwise required by law. The Association
for Community Organizations for Reform Now (ACORN), which has spearheaded this movement,
presentsits rationale as follows,
When subsidized employers are dlowed to pay their workers less than aliving wage, tax payers
end up footing adouble hill: the initid subsdy and then the food stamps, emergency medicd,
housing and other social services low wage workers may require to support themsalves and
ther families even minimadly. Public dollars should be leveraged for the public good -- reserved
for those private sector employers who demonstrate a commitment to providing decent, family-
supporting jobsin our local communities (www.acorn.org).
A totd of 110 jurisdictions have now agpproved such ordinances and will, as aresult, incur higher costs
for some contracted services. In some cases the comparative cost advantage enjoyed by the private
sector may be sufficiently eroded to warrant ddlivering the service in-house.

Policy Issues— Log Tax Revenue. The misclassfication of employees as independent

contractors referenced above with regard to Vizcaino v. Microsoft (1992) hasimplications for the tax
system. Widespread misclassification has resulted from 1) ambiguities about the definition of
“employee,” and 2) economic incentives to misclassfy employees as independent contractors that arise
from the savings companies can accrue from reductionsin Social Security, Medicare, and
unemployment taxes. Whereas companies are required to withhold taxes from the earnings of sdaried
employees, no such withholding of taxes from payments to independent contractorsisrequired. Inthe

absence of withholding, the level of compliance drops. In 1984, the IRS estimated that 3.4 million
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employees were misclassified asindependent contractors with an estimated tax loss of $1.6 hillion in
Socid Security, unemployment, and income taxes (GAO 2000).

Policy Issue— Legd Definition of Employee. At the core of Vizcaino v. Microsoft was the

question of what congtitutes an employment relationship. The court in that case found that the
independent contractors working for Microsoft were employees of the firm under the common law. In
Nationwide Mutua Insurance Company v. Darden, 503 U.S. 318, 322-23 (1992), the Supreme Court
summarized the common law test asfollows:
In determining whether a hired party is an employee under the generd common law of agency,
we consder the hiring party’ s right to control the manner and means by which the product is
complete. Among the other factors relevant to thisinquiry are the kill required, the source of
the ingrumentdities and toals, the location of the work; the duration of the relationship between
the parties, whether the hiring party has the right to assign additiond projects to the hired party,
the extent of the hired party’ s discretion over when and how long to work, the method of
payment, the hired party’ srole in hiring and paying assstants; whether the work is part of the
regular business of the hiring party; whether the hiring party isin busness, the provison of
employee benefits, and the tax trestment of the hired party.
In deciding the Vizcaino case, the Ninth Circuit Court of Apped's determined that, “Microsoft fully
integrated [the workerg] into its workforce: they often worked on teams aong with regular employees,
sharing the same supervisors, performing identical functions and working the same core hours.”
(Vizcaino v. Microsoft, 97 F 3d 1187 (9" Cir. 1996), and the employees were accordingly deemed to
be common law employees of the firm.

Although the court determined that the common law test gpplied in the Darden decision, there
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are other legd tests for determining whether aworker is an employee including the “economic redities
test” and the “hybrid” test (a combination of the economic redlities and common law tests). Further
contributing to the legd muddle are differencesin the criteriaincorporated into key laws designed to
protect workers. The GAO (2000) identified 9 such laws including the Family and Medicd Leave Act
of 1993, the Employee Retirement Income Security Act, the Fair Labor Standards Act, and the
National Labor Relations Act. In 1994, the Commission on the Future of Worker-Management
Reations recommended that Congress adopt a Sngle definition of employee that could apply across the
board. The GAO (2000, 39) notes that, “a stringent and uniform definition of an employee could help
increase benefits coverage for some contingent workers,” but aso thet, “a uniform definition might result
in some laws [such as the Fair Labor Standards Act] being applied more narrowly.”
Conclusion

Although little attention has been accorded the phenomenon of NSWAS in the public sector to
date, there are reasons why this should change. Firg, long-term trends show a sgnificant increase in
temporary help agency workers and a more modest increase in part-time workers, the only two
categories for which long-term dataiis available. Indicators are that an increased incidence of NSWAs
may be afeature of the current “jobless recovery.” Important policy issues rdating to this phenomenon

warrant the attention of policy makers a dl levels of government.
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! Note that the definition of contract company worker excludes those who move from customer to customer as for
example, many management consultants. Polivkaet al. (2000, 42) comment, “the requirements to have only one
customer and to work on the customer’ s premises were imposed to avoid counting individuals whose employers
simply did business with other companies under contract (such as advertising agencies, military equipment
manufacturers, law firms, or think tanks).”

2 Since no data on |eased workers was collected by the BLS, they were not included in the data reported in the GAO

report.
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% See Light (1999) The True Size of Government for an estimate of the number of contract workers working for the
federal government.

* Note that these part-time figures include those workers who are part-time and on-call, temporary help agency,
independent contractor workers. The figures shown below for “regular part-time workers’ exclude these groups of
part-timers because the data used to cal culate figures for the part-time workforce comes from the CPS merged
outgoing rotation group data, which do not include information on NSWAs.

® Houseman uses the term “flexible staffing arrangements” which is defined to include temporary help agency
workers, short-term hires, regular part-time workers, on-call workers, and contract workers.

® The collective bargaining rights of these workers are generally not guaranteed. Prior to the Sturgis decision in 2000,
temporary help agency and contract company employees who worked side-by-side with the employees of the “user”
employer “could be included in abargaining unit with such ‘regular’ full-time employees only if both the user and
supplier employers consented” (Schiffer 2002). With Sturgis, the National Labor Relations Board removed the
requirement for employer consent. However, even with this change in policy, workersin NSWA s are often excluded
from the bargaining units.

" See Appendix B, The True Size of Government (1999)

8 Data from the Central Personnel Data File shows that as of December 2002, only 601 employeeswerein job sharing
arrangements government-wide.

® According to the 2003 Fact Book published by the Office of Personnel Management, the total number of work years
accounted for by those in part-time, temporary and intermittent work schedul es declined from approximately 9% of
the total to about 8% of the total between 1989 and 1999.

10 See the report of the Subcommittee on Oversight of Government Management, Restructuring, and the District of
Columbia of the Senate Committee on Governmental Affairs entitled, “ Report to the President: The Crisisin Human

Capita” (December 2000).
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